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E. GRADY JOLLY, G rcuit Judge:

We voted this case en banc to decide whether, in the factual
context presented, the display of a Bible in a nonunent dedi cated
to a philanthropic citizen and | ocated on the grounds of the Harris
County G vil Courthouse, violates the Establishnent C ause. The
district court ordered the Bi ble renoved. W decline, however, to
reach the nerits of this appeal. Instead, we hold that the case is
nmoot because only days before oral argunent in this en banc case,
the County renoved the nonunent fromthe public grounds and pl aced

it in storage, to permt the ongoing renovation of the Courthouse

and its grounds. Furthernore, it is not known when, where, or



under what circunstance the nonunment and Bible will be restored on
t he Courthouse grounds. Because the case is noot, we nust decide
whet her to vacate the district court judgnent. This decisionrests
upon equi tabl e principles, and we concl ude that the County has not
met its burden of showng that it is entitled to the equitable
relief of vacatur. W therefore DISM SS the appeal and REMAND t he
case solely for a determ nation of appropriate attorneys’ fees.
| .

I n our panel opinion, 461 F.3d 504, we set out the history of
t he Mosher nonunent. The nonunent was erected on the Harris County
Cvil Courthouse grounds in 1956 in honor of Houstonian
phil anthropist WIlliam S Mosher and was refurbished and
rededicated in 1995 See id. at 505-07. 1In considering whether
the di splay of the Bible in the nonunent viol ated t he Establi shnent
Cl ause, we enphasized that Establishnent Cause analysis is
context-specific and fact-intensive. See id. at 510-13. 1In the
specific context of the refurbishnment and rededication of the
monunent, the panel mpjority concluded that the display of the
Bible violated the Establishnment Cause and thus affirnmed the
district court’s judgnent ordering the Bible renoved. See id. at
513-15. The County tinely petitioned for rehearing en banc, which
we granted.

About two nont hs before oral argunent of this en banc case, it
cane to our attention that the Courthouse had closed for
renovations and would likely remain closed for a few years.
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Accordingly, the Court asked the parties to brief these changes as
they affected the “case or controversy” requirenent of Article Il
of the U S. Constitution.

In response, Harris County informed the Court that the
monunent was schedul ed to be renoved and placed in storage during
t he renovations of the Courthouse, and that the renovations woul d
not be conpleted until 2009 at the earliest. On January 19, 2007,
only four days before we heard oral argunent as an en banc court,
Harris County renoved the nonunent and placed it in storage.
Harris County specifically has asserted that it will display the
monunent again after the renovations are conpl ete.

.

The question before us is whether this appeal is noot. The
district court ordered the Bible renoved fromthe nonunent because
it concluded that the placenent of the Bible in the nonunent
violated the Establishnent C ause in the context of the facts of
this case. Because the nonunent and Bi bl e are no | onger di spl ayed,
the County asks us to hold that the case has becone noot, to
dismss the appeal, and to vacate the judgnent. W review

guestions of npotness de novo. CGr. for Individual Freedom v.

Carnmouche, 449 F.3d 655, 659 (5th Cr. 2006), cert. denied, 127

S.Ct. 938 (2007).
Furthernore, the County enphasi zes that no deci sion has been
made regarding when, where, or under what circunstances the

monunent wi Il be displayed again in the future. According to the
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County, then, the nmonunent’s future is too specul ative to determ ne
whet her the nonunent will violate the Establishnent C ause in the
future. This raises questions of ripeness, which we al so revi ew de

novo. | d. In determning the constitutionality of a religious

display, the Suprene Court has nade clear that “under the

Establ i shnent O ause detail is key.” MGCeary County, Ky. v. ACLU

of Ky., 545 U. S. 844, 867-68 (2005) (citing County of Allegheny v.

ACLU, Geater Pittsburgh Chapter, 492 U S. 573, 595 (1989) (“[T]he

question is what viewers may fairly understand to be the purpose of
the display. That inquiry, of necessity, turns upon the context in
whi ch the contested object appears”) (internal quotation marks and
citation omtted)).

The inportance of facts and context is evident from the
respective outconmes in two recent Suprenme Court decisions
addressing the constitutionality of Ten Commandnents di spl ays. See

MCreary, 545 U. S. at 844; Van Orden v. Perry, 545 U. S. 677 (2005).

In both McCreary and Van Orden, the issue before the Suprene Court
was whether a Ten Commandnents display violated the Establishnment

Cl ause. See McCreary, 545 U. S. at 850; Van Orden, 545 U. S. at 681.

The two cases, however, involved very different facts, and based on
the specific facts and context of each case, the Suprenme Court
upheld the display in Van Orden but struck down the displays in

MECreary. See McCreary, 545 U.S. at 881; Van Orden, 545 U. S. at

692.



In Van _Orden, the Court upheld a Ten Commandnents di splay on
the Texas State Capitol grounds. Van Orden, 545 U.S. at 692. In
its opinion, the plurality distinguished the display fromclassroom

Ten Conmandnent s di spl ays hel d unconstitutional in Stone v. G aham

449 U. S. 39 (1980) (per curiam, noting a “far nore passive use of

those texts than was the case in Stone.” Van Orden, 545 U. S. at

691. Simlarly, in his opinion concurring in the judgnment in Van
Orden, ! Justice Breyer enphasi zed the i nportance of specific facts:
“While the Court’s prior tests provide useful guideposts ... no
exact formula can dictate a resolution to such fact-intensive
cases.” Van _Orden, 545 U S. at 700 (Breyer, J., concurring)
(internal citations omtted). Relying on the specific facts and
cont ext surroundi ng the Ten Commandnent s di spl ay on the Texas State
Capitol grounds, Justice Breyer concluded that the display in this
“borderline case” did not violate the Establishment C ause and was
di stinguishable from other Ten Conmandnents displays held
unconstitutional by the Supreme Court, including the displays in

MeCreary. See id. at 700-03.

In McCreary, the Court struck down Ten Conmandnents di spl ays

in two Kentucky county courthouses. The two counties had installed

! For the purposes of our case today, Justice Breyer’s
concurrence is the controlling opinionin Van Orden. See Marks v.
United States, 430 U. S. 188, 193 (1977) (“Wien a fragnented Court
deci des a case and no single rational e explaining the result enjoys
t he assent of five Justices, the holding of the Court may be vi ewed
as that position taken by those Menbers who concurred in the
judgnents on the narrowest grounds.” (internal guot ati ons
omtted)).




a display in their respective courthouses, and after the ACLU sued,
the counties replaced them wth a second set of displays.
McCreary, 545 U S. at 851-53. The district court ordered the
second set of displays renoved, and the counties installed a third
set of displays, which the district court also ordered renoved.
Id. at 854-57. In its analysis, the Suprene Court |ooked to the
pur pose of the Ten Commandnents di spl ays, explaining that “purpose
needs to be taken seriously under the Establishnment d ause and
needs to be understood in light of context.” 1d. at 874. The
Court held the first and second di splays unconstitutional based on
the specific facts surrounding the displays. 1d. at 868-70. The
Court al so struck down the third set of displays, and in doi ng so,

the Court | ooked to the displays’ historical contexts and eval uat ed

theminthe light of the first and second sets of displays. [d. at
871-72.

In this light, we see that this appeal is noot. Staley, an
attorney, clainmed Article |1l standing because she passed the

monunent going to and from the Courthouse in the course of her
occupation. Qut of sight in sone warehouse, the nonunent no | onger

rai ses the potential Establishnment C ause violations that offended

Staley. It follows that the appeal is no longer required either to
establish or to protect Staley’'s First Amendnent rights. See,

e.q., Harris v. Gty of Houston, 151 F.3d 186, 189 (5th Gr. 1998)

(“we find it beyond dispute that a request for injunctive relief



general | y becones noot upon t he happeni ng of the event sought to be
enj oi ned”).

Additionally, any dispute over a probable redisplay of the
Mosher nmonunent is not ripe because there are no facts before us to
det erm ne whet her such a redi splay m ght violate the Establishnent
Cl ause. |Indeed, no decision has been nmade regardi ng any aspect of
the future display of the nonunent. In the absence of this
evi dence, we are unabl e to conduct the fact-intensive and context -
specific analysis required by McCreary and Van Orden. Thus, any
claim that the Establishnment C ause nmay be violated after the
Cour t house and grounds have been renovated, is not ripe for review.

See United States v. Carmi chael, 343 F.3d 756, 761 (5th G r. 2003)

(“A claimis not ripe for review if ‘it rests upon contingent

future events that may not occur as anticipated, or indeed nay not

occur at all.”” (citing Texas v. United States, 523 U S. 296, 300

(1998) (internal quotation marks omtted))).
L1l
A
Havi ng concl uded that this appeal is noot, we nust now deci de
whet her to vacate the district court judgnment. |n deciding whether
to vacate, we first turn to the decisions of the Suprene Court. As

reflected in United States v. Minsingwear, Inc., 340 U S. 36

(1950), historically, the established rule was to vacate the
judgnent if the case becane noot on appeal. [d. at 39; see also

Duke Power Co. v. Greenwod County, S.C., 299 U S 259, 267 (1936).
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In U.S. Bancorp Mrtgage Co. v. Bonner Mill Partnership, 513 U S

18 (1994), however, the Suprene Court rejected the |ongstanding

rule reflected in Munsi ngwear, see id. at 23-24.

In U.S. Bancorp, the Suprene Court stepped back from the

“automatic” vacatur that alnost invariably had followed a finding
of nootness on appeal. See id. The Ninth Grcuit had held that a
nmort gagor could not proceed with a foreclosure sale because the
nmortgagee had filed for bankruptcy. 1d. at 20. Once the case was
before the Suprene Court, the parties settled and thus nooted the
case. 1d. The nortgagor, U.S. Bancorp, then asked the Suprene
Court to vacate the decision of the Ninth Circuit. Id. I n
contenplating whether to vacate, the Suprenme Court took the
occasi on to exam ne anew t he general principles governing questions
of vacatur. Reviewing its precedents, the Suprene Court observed:
“From t he begi nning we have di sposed of npbot cases in the manner
nmost consonant to justice in view of the nature and character of
t he conditions which have caused the case to becone noot.” |d. at
24 (internal quotations and citations omtted). The Suprene Court
made cl ear and enphasi zed that vacatur is an “extraordinary” and
equitable renedy, see id. at 25-26; thus, vacatur is to be
determ ned on a case-by-case basis, governed by facts and not
i nflexible rules. In weighing the equities, the Suprene Court
noted fromits precedents “[t]he principal condition to which we
have | ooked is whether the party seeking relief fromthe judgnent
bel ow caused the nootness by voluntary action.” See id. at 24.
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Thus, for exanple, “vacatur nust be granted where nootness results
fromthe unilateral action of the party who prevailed in the | ower
court.” 1d. at 23. Furthernore, “[a] party who seeks review of
the nmerits of an adverse ruling, but is frustrated by the vagaries
of circunstance, ought not in fairness be forced to acquiesce in
the judgnent.” 1d. at 25. 1In response to an argunent that both
parties agreed to the settlenent and therefore both parties were

“jointly responsible,” the Suprene Court clarified that the burden
is on “the party seeking relief fromthe status quo” of the | ower

court judgnent to denonstrate “equitable entitlenent to the

extraordinary renedy of vacatur.” |d. at 26 (enphasis added). As

a conponent in determning the grant of equitable relief, the
Suprene Court al so acknowl edged the public interest, e.g., whether
vacatur m ght be abused by the losing party to advance a |egal
position rejected by the lower court. See id. at 26-27. 1In the
light of these general equitable principles, the Suprene Court
ultimately deni ed vacatur to U S. Bancorp because a party settling
a case has “voluntarily forfeited his |legal renedy” of vacatur
See id. at 25.

Three years after its decision in U_S. Bancorp, the Suprene

Court decided Arizonans for Oficial English v. Arizona, 520 U.S.

43 (1997), and, applying the equitable principles articulated in

U.S. Bancorp, concluded that vacatur was “the equi table solution.”

Arizonans, 520 U. S. at 75. In Arizonans, the plaintiff prevailed
in the district court, but while the case was on appeal, she
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resigned from her public sector enploynent and nooted the case.
Id. at 72. The case thus nooted by her voluntary actions unrel at ed
to the litigation, the plaintiff then asked the Suprene Court to
|l eave the district court judgnment in place. See _id. at 74.
Notw t hstandi ng that the case had been noboted by her voluntary
actions unrelated tothe litigation, the Suprene Court rejected her
request and, wi thout raising the question of whether the plaintiff
intended her actions to noot the case, concluded that “the

‘exceptional circunstances’ that abound in this case,” coupled with
a federalism concern, warranted vacatur. See id. at 75 (quoting

U.S. Bancorp, 513 U S at 29). Thus, in Arizonans, the Suprene

Court decided, on equitable grounds, the question of vacatur
against the party voluntarily causi ng nootness. See id. Si nce
Ari zonans, the Suprene Court does not appear to have spoken on the

i ssue of vacatur.?

2 Since U.S. Bancorp and Arizonans, our Court has decided
gquestions of vacatur not inconsistent with the equitable principles
in U_S. Bancorp. For exanple, in cases nooted by actions that were
clearly unattributable to the voluntary actions of the parties, we
have consistently vacated. See Murphy v. Fort Wrth | ndependent
School District, 334 F.3d 470, 471 (5th Gr. 2003) (per curiam
(vacati ng because the appel |l ee’ s graduati on was “happenstance” and
not “the voluntary action of the losing party”); AT&T Commt’ ns of
the Sw., Inc. v. Gty of Dallas, Tex., 243 F.3d 928, 930-31 (5th
Cir. 2001) (vacating because the case was nooted by enactnent of a
state statute and repeal of a city ordinance, not the “voluntary
action” of the appellant); AT&T Commt’'ns of the Sw., Inc. v. Gty
of Austin, 235 F.3d 241, 244 (5th Cr. 2000) (vacating because the
case was nooted by enactnent of a state statute, not the “voluntary
action” of the appellant); Pederson v. lLa. State Univ., 213 F.3d
858, 883 (5th Cir. 2000) (vacating because the appellee university
was “frustrated by the vagaries of circunstance”, that is, by the
appel l ant’ s graduation). Simlarly, in cases nooted by the
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B
Thus, in the light of the above, we now turn to consider
whet her Harris County has net its burden of denonstrating an
“equitable entitlenment to the extraordinary renedy of vacatur.”

See U.S. Bancorp, 513 U. S. at 26. Here, it is clear that Harris

County caused this case to beconme noot by voluntarily renoving the
nmonunent . Al though the timng of the renoval may be open to
gquestion, we acknow edge that the bottom|ine cause of the renoval
was related to the ongoi ng renovations. Against this background,
the County’s basic argunent is that its voluntary renoval of the
monunment was unrelated to the case and was not done with the intent
of nooting the case. Therefore, according to the County, the
nmoot ness occurred by nere “happenstance”, and it is entitled to

vacatur as the usual default renmedy under Minsi ngwear.

voluntary actions or inactions of a party, we have decided the
vacat ur question in favor of the party that did not cause the case
to becone noot. See Goldin v. Bartholow 166 F.3d 710, 718-22 (5th
Cr. 1999) (vacating because appellees caused the nootness by
failing to substitute the proper defendant); Sierra Cdub v.
dickman, 156 F.3d 606, 620 (5th Gr. 1998) (refusing to vacate
because t he appel | ant nooted the case by voluntarily conplying with
the district court’s judgnent); Harris, 151 F.3d at 189-91
(vacating the district court judgnent after the appellee city
mooted the case by conpleting the proposed annexation).
Nevert hel ess, even though these cases stand for the proposition
that the party causing nootness does not get the benefit of the
j udgnent bel ow, none of these cases speak directly to the facts
before us today, and as we have indicated, U.S. Bancorp requires
that we determ ne vacatur after examning the equities of this
case. See U.S. Bancorp, 513 U S at 25-26.

11



As discussed above, the Suprene Court rejected the uniform

rule reflected in Miunsi ngwear when it decided U.S. Bancorp. See

513 U. S. at 23-24. It is U S. Bancorp, not the earlier case of

Munsi ngwear, that controls our decision today, and, as we have

indicated, U.S. Bancorp requires that we |look at the equities of

t he i ndi vi dual case. See id. at 25-26.

Nevertheless, it is true that the nootness in U.S. Bancorp

arose out of the litigation itself (settlenent of the case) and it
m ght be said that the |losing party intended to noot the case by

settling it. Anong the post-U._S. Bancorp cases, the best support

for the County’'s position seens to be Russman v. Board of

Education, 260 F.3d 114 (2d Cr. 2001).%® In Russnman, the Second

Circuit acknow edged that under U.S. Bancorp, vacatur “depends on

the equities of the case,” and the “primary concernis the fault of
the parties in causing the appeal to becone noot.” |1d. at 121. 1In
Russman, the school prevailed in the district court; the plaintiff-
appel l ant student, Russman, then voluntarily w thdrew from the
school and thus nooted the case while on appeal. 1d. at 118-19.
The Second GCircuit acknow edged that, generally, “where the
appel l ant has caused the nootness, we nmay dismss the appeal

W t hout vacating the district court’s judgnent.” ld. at 122.

Notw t hstanding this general rule, the Second G rcuit followed a

3 See also Khodara Envtl., Inc. v. Beckman, 237 F.3d 186 (3d
Cir. 2001); Nat’'l Black Police Assoc. v. Dist. of Colunbia, 108
F.3d 346 (D.C. Gr. 1997); Dilley v. Gunn, 64 F.3d 1365 (9th Cr
1995) .
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different approach in Russman (the “Russman approach”) to the
remedy of vacatur: “However, we believe conduct that is voluntary
in the sense of being non-accidental, but which is entirely

unrelated to the lawsuit, should not preclude our vacating the

deci sion below.” [d. (enphasis added). The Second Circuit went on
to vacate the district court judgnent. 1d. at 123.

We note, however, that even under the Russman approach, the
| anguage “should not preclude” does not set out a hard and fast
rule; there is no language in Russman that bars other equitable
considerations -— if they happen to be present -— in fashioning a
remedy for nootness. W further note that the Suprenme Court has
never required, or even suggested, such an approach al though it has
had anple opportunity to do so. Whet her a party’s voluntary
conduct was not done with specific intent to noot the case is
certainly one factor we nmay consider, but the absence of such
specific intent does not outweigh other equitable factors.

Here, for exanple, three equitable factors distinguish this
case from Russman, and indeed, from the other cases that have

appl i ed the Russman approach, see Khodara Envtl., 237 F.3d at 195;

Nat’'| Bl ack Police Assoc., 108 F.3d at 351-54; cf. Dlley, 64 F.3d

at 1370-71 (remanding). First, in none of those cases did a party
obtain full relief inthe district court, and on appeal, before the
opposing party took actions nooting the case. Second, in none of
those cases did a party assert outright that its actions nooting
the case were only tenporary. And third, in those cases, the

13



district court judgnent had a greater effect on non-parties to the

litigation. See Russman, 260 F.3d at 118 (district court held that

the U S Constitution and New York |law do not require on-site
speci al education services at private parochial school); Khodara
Envtl., 237 F.3d at 191-92 (district court held federal statute

facially unconstitutional); Nat’'|l Black Police Assoc., 108 F. 3d at

348 (district court heldinitiative limting canpaign contributions
unconstitutional and enjoined enforcenent); Dilley, 64 F.3d at 1367
(district court held that prison failed to provide inmates with
constitutionally adequate access to the law library and ordered
changes in the library’'s policies). Here, in contrast, this case
is fact and party specific.*

C.

Havi ng considered the argunents favoring the County, we now
turn to the equities in favor of preserving the district court
judgnent. Here, Staley prevailed not only in the district court
but al so before a panel of this Court.® Should we vacate, Staley
w |l be denied her judgnent, not because her claim]lacked nerit,

nor because of her choices or acts, but for the reason that Harris

4 @ven these differences, the equities in the decisions of
our sister circuits are different fromthe equities in this case.
Accordingly, we are not creating a circuit split because, |Iike the
deci sions of our sister circuits, we are deciding this case based
on the facts and the equities before us.

5 Of course, here, only the district court judgment survives.
When the Court voted the case en banc, the panel opinion was
automatical |l y abrogat ed. See Freeman v. Tex. Dept. of Crimna
Justice, 369 F.3d 854, 864 n.12 (5th Cr. 2004).
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County, by its “last-mnute” voluntary acts, renoved (tenporarily)
t he nmonunent from public view ng.

I n wei ghi ng the equi tabl e considerations in this case, we al so
consider the County’s conduct in the course of npoting the case.
Here, not only did the County’s voluntary actions cause this case
to becone noot, but, nore inportantly, the County has pledged to
di splay the nonunent again after the renovations. Additionally,
al though the County was well aware of the renovations ever since
the Harris County Conm ssioners Court approved the “Master
Preservation Plan” in February 2004, it has failed to keep the
courts updated on the status of the renovations or to suggest
nmoot ness until we raised the question. |In fact, the County never
apprised the courts that renovations could have a possi bl e inpact
on this litigation. Instead, it was Staley’'s attorney who raised
the matter at trial when he asked Harris County Judge Robert Eckels
on direct exam nati on whet her the nonunent woul d be renoved; Judge
Eckels replied that the plans were not well-enough devel oped to
answer the question. After trial, as many nont hs passed, the case
proceeded to appeal in this Court, through the panel, the en banc
petitions, and the en banc vote wi thout the County ever having
suggested that the nonunent -— the center of the litigation —-
could be renoved at any tine, ending the controversy, even though
“[1]t is the duty of counsel to bring to [our] attention, ‘wthout
delay,” facts that may raise a question of nopotness.” See
Ari zonans, 520 U. S. at 68 n.23. Wen we raised the issue, Harris
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County proceeded on its own volition to renove the nonunent only
days before oral argunent, and now it seeks advantage of its
conduct, asking us to hold the case noot and vacate the district
court judgnent against it. The totality of this conduct does not
support the County’s obligation to denonstrate an “equitable
entitlenment to the extraordinary renmedy of vacatur.” See U.S.
Bancorp, 513 U S. at 26.

Finally, the County has not shown how the public interests
weigh in its favor. See id. at 27 (considering the public
i nterests). | ndeed, the preservation of the district court
judgnent serves the judicial and comunity interests Dby
di scouraging relitigation of the identical issues by the sane
parties under the sanme circunstances. O course, whether any
future case involving the Msher nonunent is proscribed by the
district court judgnent and injunction will depend onits own facts
and circunstances, and that question, if it arises, wll fall
within the determnation of the district court in the first
i nst ance.

D.
Wei ghing the equities before us, we dispose of this case “in

t he manner nobst consonant to justice,” see U.S. Bancorp, 513 U S

at 24, and conclude that Harris County has not carried its burden
of denonstrating an “equitable entitlenment to the extraordinary

remedy of vacatur,” see id. at 26. Bal ancing the relevant
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considerations and considering the totality of the equities, we
| eave the district court judgnent in place.®
| V.

The final and separate question before us is the question of
attorneys’ fees. “[A] determ nation of nopotness neither precludes
nor is precluded by an award of attorneys’ fees. The attorneys’
fees question turns instead on a whol |y i ndependent consi derati on:

whet her plaintiff is a ‘prevailing party.’” Doe v. Mrshall, 622

F.2d 118, 120 (5th Gr. 1980). To qualify as a prevailing party,
“Ia]ll that is required is that the plaintiff obtain the primary
relief sought.” 1d.’

G ven our opinion today, Staley has obtained the primary
relief she sought and therefore remains the prevailing party . See
id. As a prevailing party, she is entitled to appropriate
attorneys’ fees. See id.

V.

¢ As to Judge DeMoss’s suggestion to the district court that
it consider nodifying its injunction onremand, see  F.3d at
(DeMoss, J., dissenting), we enphasize that “[o]rdinarily, the
purpose of a notion to nodify an injunction is to denonstrate that
changed circunstances nmke the <continuation of the order
inequitable.” |1CEE Distrib., Inc. v. J& Snack Foods Corp., 445
F.3d 841, 850 (5th Gr. 2006) (quoting Black Assoc. of New Ol eans
Fire Fighters v. Gty of New Oleans, La., 853 F.2d 347, 354 (5th
Cr. 1988)). Here, changed circunstances do not render the
district court’s injunction “inequitable.” See id.

" The Suprene Court’s decision in Buckhannon Board and Care
Hone, Inc. v. Wst Virginia Departnent of Health and Human
Resources, 532 U. S. 598 (2001), does not preclude attorney’ s fees
in this case because Staley, unlike the plaintiffs in Buckhannon
Board, prevailed in the district court, see id. at 600-02.
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Because the WMsher nonunent has been placed in storage
indefinitely and is no |onger available for public view ng, the
appeal is DISM SSED as noot. W decline to vacate the district
court’s judgnent, and we REMAND the case to the district court
solely for a determnation of appropriate attorneys’ fees for
St al ey.

DI SM SSED and REMANDED.
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EMLIOM GARZA, Circuit Judge, with whom EDI TH BROAN CLEMENT and
PRI SCI LLA R ONEN, G rcuit Judges, join, dissenting:

Because | disagree withthe majority’s determnation that this
case is noot on the present record, | respectfully dissent.

If this case is noot, it 1is because))as the mjority
recogni zes))“Harris County, by its ‘last-mnute’ voluntary acts,
[ has] renobved (tenporarily) the nonunent from public view ng.”
VWhat the majority wholly ignores, however, is the well-settled rule
“that ‘a defendant’s voluntary cessation of a challenged practice
does not deprive a federal court of its power to determ ne the
legality of the practice.”” Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 528 U S. 167, 189 (2000) (quoting Gty
of Mesquite v. Aladdin’s Castle, Inc., 455 U S. 283, 289 (1982)).
O herwi se, “the courts would be conpelled to | eave ‘[t] he def endant

free to return to his old ways.”” 1d. (quoting Gty of
Mesquite, 455 U. S. at 289 n.10). Accordingly, “the standard .
for determ ning whether a case has been nooted by the defendant’s
voluntary conduct is stringent: ‘A case mght becone noot if
subsequent events nade it absolutely clear that the allegedly
wr ongf ul behavi or coul d not reasonably be expected to recur.’” Id.
(quoting United States v. Concentrated Phosphate Exp. Ass’'n, 393

U S 199, 203 (1968)). The party asserting nootness))in this case
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Harris County!))bears the “‘ heavy burden of persua[ding]’ the court
that the chall enged conduct cannot reasonably be expected to start
up again.” Id.

Despite the majority’ s assertion to the contrary, it is not at
all clear that Harris County’s voluntary renoval of the nonunent
caused this case to becone noot. Rather, Harris County’s placenent
of the nonunent in storage pending conpletion of the Courthouse
renovations nooted this case only if that act nmade it absolutely
clear that the Establishnment C ause violation alleged to have
occurred in this case could not reasonably be expected to recur.
ld. at 193. This is a disputed factual matter, as to which no
record has been devel oped because the i ssue of npbotness was raised
for the first time by this Court. Although Harris County asserts
in its appellate brief that the redesign of the Courthouse wll
make it a “physical inpossibility” to return the nonunent to its
preci se fornmer |ocation, such an assertion is not sufficient to
satisfy the heavy burden of persuasion borne by Harris County,

particularly since Harris County has nmade clear its intention to

. As the mmjority points out, wupon learning that the
Court house had closed for renovations and would likely remain
closed for a fewyears, this Court asked the parties to brief that
change of circunstances as it pertained to issues stemmng from
Article Il1’s case or controversy requirenent, including but not
limted to standi ng and nootness. |In response, Harris County took
the position in its brief and at oral argunent that changed
ci rcunst ances nooted t he case because t he nonunent was bei ng pl aced
in storage until the renovations were conpl eted. Thus, Harris
County is the party asserting nootness in this case.
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redi splay the nonunment once the renovations are conplete. See
Concentrat ed Phosphate Exp. Ass’n, 393 U. S. at 203 (citing United
States v. WT. Grant Co., 345 U.S. 629, 633 (1953)); Gates v. Cook,
376 F. 3d 323, 337 (5th Cr. 2004). Wthout any factual devel opnent
on the nature and extent of the Courthouse renovations and what, if
any, lasting inpact they will have on the nonunent, it cannot “be
said with assurance that there is no reasonabl e expectation that
the alleged violation will recur” or that Harris County’ s recent
actions “have conpletely and irrevocably eradicated the effects of
the alleged violation.” County of Los Angeles v. Davis, 440 U S
625, 631 (1979) (internal quotation nmarks and citations omtted).?
| would therefore remand this case to the district court for
factfinding on these issues and for an initial noot ness

det erm nati on

2 Indeed, the mpjority’'s discussion of the equities that
favor keeping the district court’s judgnent in place))which
enphasi zes that Harris County’s renoval of the nonunent is only
tenporary and that preserving the |Iower court judgnent wll serve
to discourage the parties fromrelitigating “the identical issues

under the sanme circunstances in the future”))only highlights
the fact that we cannot be assured w thout an underlying record
that Harris County will not resune its allegedly unconstitutional
conduct .
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Harold R DeMbss, Jr., Circuit Judge, wth whomJerry E
Smth, GCrcuit Judge, joins, dissenting in part:

| concur in the majority’s conclusion that this case
I s noot. However, because | believe that vacatur of the
district court’s judgnent and permanent injunction is
appropriate, | respectfully dissent in part.

Properly franmed, the question is whether vacatur is
appropriate when voluntary action taken by an appel |l ant
noots a case, but the action taken is conpletely
unrelated to the litigation. The question should be
answered in the affirmative.

Adm ttedly, the few vacatur rules given to us by the
Suprene Court do not directly answer the question, and
our Court has not yet squarely addressed it. However,
every other circuit court to address the issue has
determned that vacatur is appropriate wunder such
ci rcunst ances.

For exanple, in Russman v. Board of Education, the
Second Circuit was forced to deci de whether vacatur was
war r ant ed af ter t he pl aintiff-appellant st udent

voluntarily withdrew from school, thereby nooting the
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case between her and the def endant - appel | ee school board.
260 F. 3d 114, 117-18 (2d Cir. 2001). The student’s reason
for | eaving school was preplanned and unrelated to the
lawsuit. I1d. at 123. In determning that vacatur was
appropriate, the court provided and explained all of the
rules and reasoning that our Court needs to answer the
question in this case. Because the Russman court so
el oquently stated its position, below | quote froml arge
portions of the opinion.
The court began with the basic rules of a vacatur:
In general, where the appellee has caused the
case to becone noot, we vacate . . . . On the
ot her hand, where the appellant has caused the
noot ness, we may dismss the appeal wthout
vacating the district court's judgnent.
ld. at 121-22 (citations omtted).
The court went on to explain the rationale behind the
general rules:
If we were to vacate where the party that | ost
in the district court has taken action to noot
the controversy, the result would be to allow
that party to elimnate its loss wthout an
appeal and to deprive the wnning party of the

judicial protection it has fairly won.

ld. at 122 (citations omtted).
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Then, the court applied that understanding to the narrow
guestion presented, the sanme question we are presented
Wth in this case:

[NJot all actions taken by an appellant that
cause nootness necessarily bar vacatur of the
district court's judgnent. For an appellant's
conduct to constitute “forfeiture” of the
benefit of wvacatur . . . we Dbelieve [the
appel l ant] nust have intended that the appea
beconme noot, either in the sense that npotness
was his purpose or that he knew or should have
known that his conduct was substantially |ikely
to noot the appeal. Accordingly, an appellant's
conduct that is undertaken with an intent to
escape the collateral consequences of the
decision below may defeat vacatur .
Simlarly, if the appellant's conduct of the
litigation itself causes nobotness, such as where
he settles the case or fails to prosecute the
appeal, the appellant nust know that the appeal
w ||l be nooted and thus vacatur wll wusually be
| nappropri ate.

ld. at 122-23 (citations omtted).

Finally, the court crafted the precise rule, a rule we

shoul d adopt:
[Conduct that is voluntary in the sense of
bei ng non-accidental, but which is entirely
unrelated to the |awsuit, should not preclude

our vacating the decision bel ow

ld. at 23 (enphasis added) (citations omtted).
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This rule has been adopted by every other circuit
that has addressed this precise issue. Khodara Envtl.,
I nc. v. Beckman, 237 F.3d 186, 195 (3d Cir. 2001) (Alito,
J.) (vacating the district court’s judgnent because the
appel lant’s voluntary action that nooted the case was not
taken “to overturn an unfavorabl e precedent,” but rather
was taken for “reasons totally i ndependent of the pendi ng
| awsuit”); Nat. Black Police Ass’'n v. D st. of Col unbi a,
108 F.3d 346, 351-52 (D.C. Cr. 1997) (vacating because
the appellant’s actions were not taken for the
mani pul ati ve purpose of nooting the case; rather, they
were taken for reasons unrelated to the lawsuit); Dilley
v. @Qnn, 64 F.3d 1365, 1372 (9th Cr. 1995) (remanding a
noot case to the district court with instructions to
vacate unl ess the court found that appellant’s action was
voluntary and related to the lawsuit).

Applying the rationale of every circuit court to
address the issue, it is clear that in this case vacatur
of the district court’s judgnment and injunction is
appropriate. It cannot reasonably be said that Harris

County’s refurbishnent of the Ad Cvil Courts Building,
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an action that is voluntary only in the sense that it is
non-accidental, isinany way related tothis litigation.
In fact, the decision to close and refurbish the building
was nade years before Staley’'s filing of this lawsuit,
and would have occurred even if this |lawsuit was never
conmmenced. ! Therefore, the refurbishnment of the building,
an action conpletely wunrelated to this [litigation,
indirectly nooted this case. Under such circunstances,
our well-established practice of vacating judgnents and
remedi es in noot cases should control.

No other relevant factor suggests that we should
|l eave in place the district court’s judgnent and
I njunction. I ndeed, although the majority states that its
decision is based on its balancing of the equities in
this case, it cites no relevant factors that weigh in

favor of not vacating.? For exanple, in sone cases it can

The A d Civil Courts Building closed on April 28, 2006, and
t he new courthouse opened the foll ow ng Monday, on May 1, 2006.

2Al though the mmpjority states that three equitable factors
unique to this case weigh in favor of not vacating, those nove
factors are unpersuasive because they are either irrelevant,
factually inaccurate or based on a faulty prem se.

First, the majority relies on Staley's “tenporary victory”
before the original three-judge panel of this Court. | fail to see
the relevance of this alleged factor. Harris County tinely
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be argued that a factor weighing against vacatur is the

theory that judicial precedents are presunptively valid

petitioned for rehearing. A mgjority of this en banc Court agreed
that the Establishnent C ause i ssue warranted rehearing before the
entire Court. Sinply put, the decision to rehear the case abrogated
the panel’s decision, and it matters not whether that decision was
made in Staley’s favor. In our legal reality, the panel decision no
| onger exists (except, of course, for very limted purposes such as
explaining the procedural history of the case or the parties’
argunents throughout the litigation). Indeed, this en banc Court
has not spoken on the nerits of the district court’s decision or
the original panel’s decision. Thus, to the extent that the
majority inplies that Stal ey has sone sort of an equitabl e interest
in the judgnent and renedy, it is mstaken. O course, the
majority’s inplication is sonewhat of a self-fulfilling prophecy:
Staley has an interest in the judgnent and renedy because the
maj ority has not vacated them had it vacated them she woul d have
no such interest in them

Second, the majority concludes that not vacating is equitable
because Harris County has stated that its renoval of the nonunent
is only tenporary. To start, this factor is relevant only if it is
presuned that redisplaying the nonunent is unconstitutional. This
is a faulty prem se, however, because this Court has not addressed
the constitutionality of the nonunent. Mre inportantly, this
factor is based on a factual inaccuracy. Harris County stated in
its brief and at oral argunent that the possibility existed that it
woul d redisplay the nmonunent. It is also possible, however, that
Harris County will not redisplay the nonunent. It is al so possible
that Harris County wll redisplay the nonunment, but in a different
| ocation or different context. The possibilities are endless, and
not nearly as predicable as the majority states. In any event,
contrary to the majority’ s assertion, Harris County has not stated
that the nmonunent will be redisplayed at all.

Finally, the majority contends that equity favors not vacati ng
because the district court’s judgnment and renedy in this case have
little effect on non-parties tothis litigation. This wll cone as

a big surprise to mllions of Harris County residents who have had
a possi bly constitutional public nonunent renoved at the request of
one individual. | am confident nost readers will imrediately see

the fallacy in the contention that the parties in a religious
display case are the only ones affected by its outcone. Perhaps
this contentionisrootedinthe magjority’ s apparent presupposition
that the nonunent is unconstitutional even though we have not
reached the issue.
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and hel pful to the legal community; therefore, even in
noot cases, they sonetines should be left in tact. See
U.S. Bancorp Mortgage Co. v. Bonner Mall P ship, 513 U S
18, 26 (1994). That theory is not applicable here. First,
the theory was not intended to apply to district court
precedent, which nerely is persuasive and is not binding
on other courts. See Russman, 260 F.3d at 122 n.2.3
Furthernore, and nore inportantly here, the district
court’s judgnent and injunction in this case, which were
based on Supr ene Court Est abl i shnment Cl ause
jurisprudence, are of practically no precedential value
to anyone because they preceded the Suprenme Court’s
decisions in Van Oden and MCreary County. Wthout
question, these two cases are now the starting point of
any religious display analysis. (The original panel

opinions in this case, which of course were vacated by

SMoreover, the Supreme Court noted several times that its
holding in U S Bancorp is strictly limted to the proposition
“that nootness by reason of settlenent does not justify vacatur .

" U S Bancorp, 513 U S. at 29 (enphasis added). “[T]he case
before us involves only a notion to vacate, by reason of settlenent
. . . .7 1d. at 28 (enphasis added). The case before us involves
nmoot ness by reason of a preplanned renovation project, not
vol untary settl enent.
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our grant of en banc reconsideration on Novenber 17,
2006, focused alnost entirely on Van Orden and McCreary
County.) Therefore, the district court’s judgnent and t he
I njunction that foll owed were based on precedent that is
certainly outdated and perhaps conpletely irrelevant.
There is absolutely no equity in leaving intact an
opi ni on, judgnent or renedy that is based on superseded
precedent. Therefore, this factor actually favors
vacat ur.

Simlarly, as | nentioned previously, the mgjority’s
decision to not vacate is contrary to the decisions by
other circuits to vacate under simlar circunstances.
There is no equity in creating a circuit split to | eave
i n place the judgnent and renedy in this case; our usual
course is to avoid such splits if at all possible.

| recognize that a mgjority of this Court sonehow
finds that the equities favor not vacating. O course,
this holding does not preclude Harris County from
petitioning the district court for a nodification of its
I njunction. “Mdification of an injunction is appropriate

when the |egal or factual circunstances justifying the
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I njunction have changed.” ICEE Distribs., Inc. v. J&]
Snack Foods, Corp., 445 F.3d 841, 850 (5th Cir. 2006)
(Jolly, J.). Gven the significant factual changes that
have occurred since the i njunction was entered, including
the closure, continued vacancy, and plan to renovate the
Ad Cvil Courts Building, in addition to the renoval of
t he Mosher nonunent, a request by Harris County for the
district court to nodify the injunction clearly would be
appropriate. In addition, the Suprene Court’'s (supposed)
clarification of the Establishnment Cause in MCreary
County and Van Orden, discussed supra, nmay al so provide
a basis for the district court to revisit the continuing
propriety of the injunction.

| would vacate the judgnent and injunction entered
bel ow, but recognizing that a majority of this Court
di sagrees, | sinply note that there exists a strong basis

for nmodification.
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